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6

STATEMENT OF THE CASE
Nature of the Case

Jeremy Todd

Hill appeals

from the

district court’s

order summarily dismissing his post-

conviction petition.

Statement 0f Facts and Course 0f Proceedings
Hill pled guilty t0 aggravated battery.

Falls

County

District

ﬂ

Mycourts.idaho.gov portal, State

Court Case No. CR42-18-1 1 19; see alﬂ R.,

a uniﬁed 10-year sentence with three years ﬁxed.

ﬂ

id.

p.4.

The

Twin

V. Hill,

district court

imposed

Hill did not ﬁle a direct appeal.

E

id.

Hill ﬁled a

pro se post-conviction

petition.

cogent post-conviction claims, he appeared

concerning his

trial

(R., pp.4-13.)

to: (1) raise

While

Hill did not assert

any

an unsupported and unspeciﬁed assertion

counsel’s assistance during the plea bargaining and sentencing portions of the

underlying criminal case; and (2) vaguely allude t0 the prosecutor Withholding some unspeciﬁed
evidence.

(Id.)

Hill also ﬁled a

motion for the appointment of counsel

t0 represent

him

in the

post-conviction proceeding (R., pp.15-18), and a motion for the district court to take judicial
notice 0f the underlying criminal record (R., pp.19-21).

The
ground

district court

entered a notice of intent t0 summarily dismiss Hill’s petition on the

that Hill failed t0 “state a valid claim

(R., pp.22-23.)

The

district court

upon Which

relief

may be

granted

by

this Court.”

did not rule 0n Hill’s motions for appointment 0f counsel or for

judicial notice.

The

state did

not ﬁle an

Answer

or dispostive motion in response to Hill’s

petition.

Hill ﬁled a response t0 the district court’s notice 0f intent t0 dismiss in

unsworn

factual allegations

and additional argument.

0n grounds including the same one

summarily dismissed

Hill’s petition

of intent to dismiss.1

(R., pp.81-84.) Hill

1

The

district court initially

(R., pp.24-40.)

The

Which he

set forth

district court

as set forth in

its

then

notice

timely appealed. (R., pp.46-49.)

entered a dismissal order before Hill’s response to

its

notice of intent

had reached the court. (R., pp.41-45.) However, after Hill’s response was timely ﬁled
pursuant t0 the “mailbox rule,” the district court ﬁled a “corrected” summary dismissal order in
which it stated that it had received, reviewed, and considered Hill’s response, but that it was still
summarily dismissing Hill’s post-conviction petition for failing to state a claim, among other
t0 dismiss

reasons. (R., pp.81-84.)

ISSUES
Hill states the issues

I.

on appeal

as:

Whether the

district court abused its discretion by summarily dismissing
Mr. Hill’s petition 0n the merits Without ﬁrst addressing his motion for

appointment of counsel, particularly since there were facts showing the
possibility

II.

of a valid claim for

Whether the

relief.

district court’s notice

sufﬁcient notice, and so,

was not a

of intent to dismiss failed to give
valid basis

upon Which the

district

court could summarily dismiss Mr. Hill’s petition.

(Appellant’s brief, p.5.)

1.

The

state rephrases the issues

Has

Hill failed to

reversible error

2.

Has

by

meet

his

on appeal

as:

burden of demonstrating that the district court committed
0n his motion to appoint counsel?

failing t0 rule

Hill failed to demonstrate that the district court provided inadequate notice

ground for summary dismissal 0f his post-conviction petition?

0f

its

ARGUMENT
I.

Hill

A.

Has Failed To Meet His Burden Of Demonstrating That The District Court Committed
Reversible Error BV Failing To Rule On His Motion T0 Appoint Counsel
Introduction

Hill contends that the district court

motion

committed reversible error by declining

to appoint post-conviction counsel

t0 his response t0 the district court’s notice

trial

his

because he raised the possibility of a valid claim.

of intent t0 dismiss raised the possibility of a valid

counsel was ineffective for failing t0 inform

not to participate in his presentence investigation.
Hill has failed to

0n

Speciﬁcally, Hill contends that documents that he intended to attach

(Appellant’s brief, pp.5-7.)

claim that his

t0 rule

show

trial

Fifth

Amendment right

(Id.)

that the district court

purported ineffective assistance 0f

him 0f his

committed reversible error because

his

counsel claim: (1) was not actually raised in his post-

conviction petition or in any other materials submitted to the district court in the post-conviction

proceeding; and (2) the claim

B.

Standard

lies

a matter 0f law.

Of Review

The decision
proceeding

fails as

t0 grant or

deny a request for court-appointed counsel

in a post-conviction

within the discretion of the district court. Hust V. State, 147 Idaho 682, 683-84,

214 P.3d 668, 669-70
1111 (2004); Fox

(Ct.

v. State,

App. 2009); Charboneau

V. State,

140 Idaho 789, 792, 102 P.3d 1108,

129 Idaho 881, 885, 934 P.2d 947, 951

(Ct.

App. 1997).

C.

To Allege Facts Raising The
Counsel Claim

Hill Failed

Possibility

OfA Valid Ineffective Assistance Of

“‘The standard for determining whether to appoint counsel for an indigent petitioner in a
post-conviction proceeding

claim.” Shackelford

m, 156 Idaho

is

Whether the petition alleges

V. State,

facts

showing the possibility 0f a valid

160 Idaho 317, 325, 372 P.3d 372, 380 (2016) (quoting

Mumhy V.

389, 393, 327 P.3d 365, 369 (2014)). “‘In determining whether the appointment

0f counsel would be appropriate, every inference must run in the petitioner’s favor Where the
petitioner is unrepresented at that time

the necessary facts.”’ Li. (quoting

App. 2009).)

“The

petitioner

is

and cannot be expected

Melton

V. State,

t0

know how

t0 properly allege

148 Idaho 339, 342, 223 P.3d 281, 284 (Ct.

not entitled t0 have counsel appointed in order t0 search the

record for possible nonfrivolous claims; however, he should be provided With a meaningful
opportunity to supplement the record and t0 renew his request for court-appointed counsel prior
t0 the dismissal

0f his petition Where he has alleged

facts supporting

some elements of a

valid

claim.” Nelson V. State, 157 Idaho 847, 854, 340 P.3d 1163, 1170 (Ct. App. 2014).

“[A]ny time a

district court

dismisses a petition for post—conviction relief on either

substantive or procedural grounds Without ﬁrst addressing the petitioner’s request for post-

conviction counsel (assuming the petitioner
discretion.”

w,

147 Idaho

at

made such

a request), the court commits an abuse of

685, 214 P.3d at 671.

However, such an abuse 0f discretion

constitutes reversible error only if the petitioner “presents

presentation of which might have been enhanced

by

any colorably meritorious claim, the

the assistance of counsel.” Swisher V. State,

129 Idaho 467, 469, 92 P.2d 1314, 1316

214 P.3d

at

appointment of counsel before
still

counsel

—

App. 1996);

ﬂ alﬂ M,

147 Idaho

at

685-686,

671-672.

In this case, the court abused

Hill is

(Ct.

not entitled t0

its

summarily dismissed

it

The only claim

relief.

was

his claim that his trial counsel

Amendment

discretion

by

failing to rule

for

Which

—

However,

he was entitled to

Hill contends

ineffective for failing to advise

First, Hill

motion for

Hill’s

Hill’s post—conviction petition.

right not to participate in his presentence investigation

appointment of counsel for two reasons.

on

him of his

did not entitle

him

Fifth

t0 the

did not raise such a claim in his post-

conviction petition or in any of the documents he ﬁled in the post-conviction proceeding.

Second, even

if Hill

did attempt to raise such a claim,

it

clearly fails as a matter 0f law.

Hill contends that he raised the possibility of a valid ineffective assistance of trial counsel

claim pursuant to Estrada

V. State,

143 Idaho 558, 564-565, 149 P.3d 833, 839-840 (2006),2 in an

afﬁdavit in support 0f his motion to redact the presentence investigation report (Appellant’s

brief, p.11).

However, as

Hill

acknowledges (Appellant’s

brief, pp.2-3 r13), this

afﬁdavit were never actually ﬁled in the post-conviction proceeding.
afﬁdavit both contained the case

in

that

case

rather

than

in

Mycourts.idaho.gov portal, State

2

number
the

for Hill’s underlying criminal case

post-conviction

V. Hill,

Instead, the

Twin

Falls

proceeding.

County

District

(R.,

motion and

motion and

and were thus ﬁled

pp.67-70;

ﬂ

211$

Court Case N0. CR42-18-

Supreme Court held that trial counsel was deﬁcient pursuant to Strickland
Washington, 466 U. S. 668 (1984), for failing to inform Estrada of his right to assert the
privilege against self—crimination 1n relation to a court— ordered psychological evaluation, and that
In E_strada, the Idaho

V.

Estrada was prejudiced as a result. Estrada, 143 Idaho at 563, 149 P.3d at 838.

The documents appear

1119.)

attached

them

in the clerk’s record in the present appeal only

of appeal from the

t0 the notice

district court’s

summary

because Hill

dismissal order.

(ﬂ R.,

pp.46-70.)

While

he intended to ﬁle the documents in the

Hill points t0 evidence suggesting that

post-conviction case3 (Appellant’s brief, pp.2-3 r13), this
the district court erred

raised to

it.

by

Further, even

is

0f no import.

failing t0 accurately consider the validity

had Hill managed

to ﬁle the

motion

Hill cannot

show

that

0f a claim that was never

to redact his

PSI and afﬁdavit of

support in the post—conviction case, the district court would not have been required t0 construe
the assertions and arguments contained therein as constituting a post-conviction claim because

no such claim, or

intent to raise such claim, appeared in Hill’s post-conviction petition or

assertions supporting that petition. Kelly

1284 (2010)

(“It is clearly

party’s pleadings

ﬁrst time

may

0n appeal”)

V. State,

sworn

149 Idaho 517, 523-524, 236 P.3d 1277, 1283-

established under Idaho law that a cause of action not raised in a

not be considered on
(internal quotation

summary judgment nor may

and

citation omitted);

ﬂ alﬂ

it

be considered for the

Cole

V. State,

135 Idaho

107, 110-111, 15 P.3d 820, 823-824 (2000) (district court did not err in summarily dismissing

post-conviction petition without considering claims neither alleged in the original petition, nor

properly before the court in an amended petition ﬁled Without leave of the court).

3

In an effort to

show

that his intent

was

t0 ﬁle the

motion

t0 redact the

PSI and supporting

afﬁdavit in the post-conviction proceeding, Hill ﬁled a motion requesting that the Idaho Supreme

Court take judicial notice of the fact that he ﬁled the motion and afﬁdavit in the criminal case 0n
the

same date

that

he ﬁled his response to the

dismiss his post-conviction petition.

Supreme Court denied

this

(8/8/19

district court’s notice

Motion

motion. (8/23/19 Order).

to

Take

0f intent to summarily
The Idaho

Judicial Notice.)

Even

had properly raised an Estrada ineffective assistance 0f trial counsel claim

if Hill

his post-conviction petition in this case, such a claim

law,

and Hill therefore was not

presentence interview

is

not a

entitled to the

critical stage

entitled t0 the effective assistance

506, 508-5 10 (2007). Therefore,

Because Hill
claim based upon

counsel to pursue this claim.
reversible error

by

clearly failed as a matter of

appointment 0f counsel t0 pursue

it.

A routine

of a criminal proceeding during which Hill was

of counsel. Stuart

V. State,

145 Idaho 467, 469-471, 180 P.3d

ESLada does not apply t0 routine presentence

failed to raise the possibility

m,

would have

in

interviews. Li.

of a valid ineffective assistance 0f trial counsel

he has failed to show that he was entitled to the appointment of
Therefore, Hill has failed to

failing t0 rule

on

his

show

that the district court

committed

motion for appointment 0f counsel before summarily

dismissing his post-conviction petition.

II.

Hill

A.

Has Failed To Demonstrate That The District Court Provided Inadequate Notice Of Its
Ground For Summary Dismissal Of His Post-Conviction Petition
Introduction

Hill contends that the district court provide

him inadequate

notice before summarily

dismissing his post-conviction petition. (Appellant’s brief, pp.12-14.) However, a review 0f the
record reveals that the district court’s notice of intent t0 dismiss was sufﬁcient t0 provide Hill an
opportunity to supplement or

amend

his petition in the circumstances

alternative, the state contends that Hill is

of

this case.

In the

precluded from raising an assertion regarding the

inadequacy of the notice he received for the ﬁrst time 0n appeal.

Standard

B.

The

Of Review

appellate court exercises free review over the district court’s application of the

Uniform Post Conviction Procedure Act. Evensioskv

V. State,

136 Idaho 189, 190, 30 P.3d 967,

968 (2001).

The

C.

Court Provided Adequate Notice Before Summarilv Dismissing Hill’s Post-

District

Conviction Petition
Post-conviction proceedings are governed
Act. I.C. § 19-4901, et seq.
civil

by

the

Uniform Post—Conviction Procedure

A petition for post-conviction relief initiates a new and independent

proceeding in Which the petitioner bears the burden 0f establishing that he

relief.

Workman V

State,

144 Idaho 518, 523, 164 P.3d 798, 803 (2007); State

V.

is

entitled t0

Bearshield, 104

Idaho 676, 678, 662 P.2d 548, 550 (1983).
Idaho Code
conviction

relief, in

19-4906 authorizes summary dismissal 0f an application for post-

§

response to a party’s motion 0r on the court’s

own

initiative, if the applicant

“has not presented evidence making a prima facie case as to each essential element of the claims

upon which

the applicant bears the burden 0f proof.”

Berg

V. State,

131 Idaho 517, 5 1 8, 960 P.2d

738, 739 (1998).

Where
initiative,

LC.

§

the district court summarily dismisses a post-conviction petition

a petitioner

19-4906(b).

is

“A

entitled to notice

0n

its

own

of the basis for the dismissal, and 20 days t0 respond.

notice 0f intent to dismiss

must

state the reasons for dismissal in order to

provide an applicant With meaningﬁll opportunity t0 provide ﬁthher legal authority or evidence
that

may

demonstrate the existence 0f a genuine factual issue.” Garza

V. State,

139 Idaho 533,

537, 82 P.3d 445, 449 (2003), overruled on other grounds

Regional Medical Center, 151 Idaho 889, 265 P.3d 502 (201

The

district court’s notice

by Verska

V.

Saint Alphonsus

1).

0f intent t0 dismiss Hill’s post-conviction petition provided, in

full:

NOTICE

IS

HEARBY GIVEN

0f the Court’s intent t0 dismiss the

foregoing case, pursuant to Idaho Code § 19-4906(b), for failure of Petitioner t0
state a valid claim upon Which relief may be granted by this Court. Petitioner has

twenty (20) days from the date hereof t0 show

Why

this

matter should not be

dismissed.

(R., pp.22-23.)

While the

district court’s notice

was thus

certainly not

ﬂush With

detail,

it

provided

adequate notice under the circumstances of this case. While Hill alluded to various complaints

he had With the underlying criminal case in his post-conviction petition, none amounted t0 a
cogent post-conviction claim.
to the

(m R., pp.4-13.)

It is

telling that in asserting that

he was entitled

appointment of post-conviction counsel, Hill did not assert that any of the facts 0r

arguments

set forth in his post-conviction petition itself raised the possibility

(m Appellant’s brief, pp.5-7.)
or direct

him on how

On

t0

d0

The

district court

was not required

0f a valid claim.

to formulate claims for Hill

so.

appeal (Appellant’s brief, pp.8-9), Hill cites Crabtree

V. State,

144 Idaho 489, 494-

496, 163 P.3d 1201, 1206-1208 (Ct. App. 2006), in Which the Idaho Court of Appeals held that
the district court’s notice 0f intent to dismiss

was inadequate because

it

“did not discuss

how

the

arguments presented in Crabtree’s application failed t0 support a genuine issue of material fact
regarding the sufﬁciency 0f Crabtree’s counsel,” and

10

it

“failed to identify with particularity

Why

each of Crabtree’s claims were unsupported or without merit.” However, the Court 0f Appeals
also expressly noted that Crabtree’s post-conviction petition “set out three claims 0f ineffective

assistance 0f counsel, each based

and the underlying record

T0 the

1206-1207.

raised a valid claim.

was

little

and “cited

legal authority, facts,

Crabtree, 144 Idaho at 494-495, 163 P.3d at

to support his claims.”

where

Hill failed t0 raise a cogent or valid post-

possible notice t0 provide t0 Hill other than that he had not yet

Therefore, under the circumstances 0f this case, the district court provided

Hill the opportunity t0 ﬁle an

it

different factual grounds,”

contrary, in this case,

conviction claim, there

notice that

on

would dismiss

amended

and formulate a valid post-conviction claim; and

petition

the entire petition if Hill failed t0 d0 so.

This notice thus complied

with the requirements of LC. § 19-4906(b) and the relevant caselaw.
In the alternative, the state asserts that Hill’s appellate claim that the district court’s notice

was inadequate

is

waived because he did not ﬁrst

raise

it

below. In

DeRushé

V. State,

146 Idaho

599, 602, 200 P.3d 1148, 1151 (2009), the Idaho Supreme Court held than an appellant

challenge the sufﬁciency 0f the notice contained in the state’s motion for

and accompanying memoranda, for the ﬁrst time on appea1.4
sufﬁciency of the

required

4

by DeRushé

There

The Idaho Supreme Court

without any notice

is

t0 object t0 the

at all.

Kelly

disposition,

Hill’s appellate challenge to the

n0 reason why a post-conviction applicant should be
inadequacy 0f the notice contained in a motion for

on appeal,

V. State,

DeRushé did not preclude an

appellant from
were dismissed
149 Idaho 517, 521-522, 236 P.3d 1277, 1281-1282

later clariﬁed that

asserting a claim, for the ﬁrst time

not

of intent t0 dismiss his post-conviction petition should be

district court’s notice

precluded 0n the same basis.

summary

may

that his post-conviction claims

(2010).

11

summary

dismissal ﬁled

by

the state, but not to the inadequacy 0f a district court’s notice 0f

intent to dismiss.5

The

district court

post-conviction petition.

provided adequate notice of its intent to summarily dismiss Hill’s entire
Hill has therefore failed to demonstrate that the district court erred

by

providing inadequate notice.

CONCLUSION
The

state respectfully requests that this

dismissing Hill’s petition for post-conviction

DATED this

Court afﬁrm the

district court’s

order summarily

relief.

3lst day of October, 2019.

Mark W. Olson
MARK W. OLSON
/s/

Deputy Attorney General

5

The

state

acknowledges

DeRushé waived

that in holding that

his appellate challenge to the

sufﬁciency of notice he received, the Idaho Supreme Court pointed out that DeRushé was
represented

by

counsel.

DeRushé, 146 Idaho

not expressly hold that this

at

602, 200 P.3d at 1151. However, the Court did

was a requirement of

the preservation bar

it

imposed.

EQ

Generally, pro se litigants are not excused from abiding by procedural rules simply because they
are appearing pro se and may not be aware of the applicable rules. Golay V. Loomis, 118 Idaho
387, 392, 797 P.2d 95, 100 (1990). Further, in this case, as discussed above, Hill was not
entitled to the

appointment of post-conviction counsel.

12
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